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Trial Offer,’’ or similar representations
in advertising only if the seller or man-
ufacturer, as the case may be, refunds
the full purchase price of the adver-
tised product at the purchaser’s re-
quest.

(b) An advertisement that mentions a
‘‘Satisfaction Guarantee’’ or a similar
representation should disclose, with
such clarity and prominence as will be
noticed and understood by prospective
purchasers, any material limitations or
conditions that apply to the ‘‘Satisfac-
tion Guarantee’’ or similar representa-
tion.

Examples: These examples are for both
print and broadcast advertising. These exam-
ples are illustrative, not exhaustive.

Example A: (In an advertisement mention-
ing a satisfaction guarantee that is condi-
tioned upon return of the unused portion
within 30 days) ‘‘We guarantee your satisfac-
tion. If not completely satisfied with Acme
Spot Remover, return the unused portion
within 30 days for a full refund.’’

Example B: (In an advertisement mention-
ing a money back guarantee that is condi-
tioned upon return of the product in its
original packaging) ‘‘Money Back Guaran-
tee! Just return the ABC watch in its origi-
nal package and ABC will fully refund your
money.’’

§ 239.4 ‘‘Lifetime’’ and similar rep-
resentations.

If an advertisement uses ‘‘lifetime,’’
‘‘life,’’ or similar representations to de-
scribe the duration of a warranty or
guarantee, then the advertisement
should disclose, with such clarity and
prominence as will be noticed and un-
derstood by prospective purchasers, the
life to which the representation refers.

Examples: These examples are for both
print and broadcast advertising. These exam-
ples are illustrative, not exhaustive.

Example A: (In an advertisement mention-
ing a lifetime guarantee on an automobile
muffler where the duration of the guarantee
is measured by the life of the car in which it
is installed) ‘‘Our lifetime guarantee on the
Whisper Muffler protects you for as long as
your car runs—even if you sell it, trade it, or
give it away!’’

Example B: (In an advertisement mention-
ing a lifetime guarantee on a battery where
the duration of the warranty is for as long as
the original purchaser owns the car in which
it was installed) ‘‘Our battery is backed by
our lifetime guarantee. Good for as long as
you own the car!’’

§ 239.5 Performance of warranties or
guarantees.

A seller or manufacturer should ad-
vertise that a product is warranted or
guaranteed only if the seller or manu-
facturer, as the case may be, promptly
and fully performs its obligations
under the warranty or guarantee.

PART 240—GUIDES FOR ADVERTIS-
ING ALLOWANCES AND OTHER
MERCHANDISING PAYMENTS
AND SERVICES

Sec.
240.1 Purpose of the Guides.
240.2 Applicability of the law.
240.3 Definition of seller.
240.4 Definition of customer.
240.5 Definition of competing customers.
240.6 Interstate commerce.
240.7 Services or facilities.
240.8 Need for a plan.
240.9 Proportionally equal terms.
240.10 Availability to all competing cus-

tomers.
240.11 Wholesaler or third party perform-

ance of seller’s obligations.
240.12 Checking customer’s use of pay-

ments.
240.13 Customer’s and third party liability.
240.14 Meeting competition.
240.15 Cost justification.

AUTHORITY: Secs. 5, 6, 38 Stat. 719, as
amended, 721; 15 U.S.C. 45, 46; 49 Stat. 1526; 15
U.S.C. 13, as amended.

SOURCE: 55 FR 33663, Aug. 17, 1990, unless
otherwise noted.

§ 240.1 Purpose of the Guides.

The purpose of these Guides is to pro-
vide assistance to businesses seeking to
comply with sections 2 (d) and (e) of
the Robinson-Patman Act (the ‘‘Act’’).
The guides are based on the language
of the statute, the legislative history,
administrative and court decisions, and
the purposes of the Act. Although the
Guides are consistent with the case
law, the Commission has sought to pro-
vide guidance in some areas where no
definitive guidance is provided by the
case law. The Guides are what their
name implies—guidelines for compli-
ance with the law. They do not have
the force of law.
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§ 240.2 Applicability of the law.
(a) The substantive provisions of sec-

tion 2 (d) and (e) apply only under cer-
tain circumstances. Section 2(d) ap-
plies only to:

(1) A seller of products
(2) Engaged in interstate commerce
(3) That either directly or through an

intermediary
(4) Pays a customer for promotional

services or facilities provided by the
customer

(5) In connection with the resale (not
the initial sale between the seller and
the customer) of the seller’s products

(6) Where the customer is in competi-
tion with one or more of the seller’s
other customers also engaged in the re-
sale of the seller’s products of like
grade and quality.

(b) Section 2(e) applies only to:
(1) A seller of products
(2) Engaged in interstate commerce
(3) That either directly or through an

intermediary
(4) Furnishes promotional services or

facilities to a customer
(5) In connection with the resale (not

the initial sale between the seller and
the customer) of the seller’s products

(6) Where the customer is in competi-
tion with one or more of the seller’s
other customers also engaged in the re-
sale of the seller’s products of like
grade and quality.

(c) Additionally, section 5 of the FTC
Act may apply to buyers of products
for resale or to third parties. See
§ 240.13 of these Guides.

§ 240.3 Definition of seller.
Seller includes any person (manufac-

turer, wholesaler, distributor, etc.) who
sells products for resale, with or with-
out further processing. For example,
selling candy to a retailer is a sale for
resale without processing. Selling corn
syrup to a candy manufacturer is a sale
for resale with processing.

§ 240.4 Definition of customer.
A customer is any person who buys for

resale directly from the seller, or the
seller’s agent or broker. In addition, a
‘‘customer’’ is any buyer of the seller’s
product for resale who purchases from
or through a wholesaler or other inter-
mediate reseller. The word ‘‘customer’’
which is used in section 2(d) of the Act

includes ‘‘purchaser’’ which is used in
section 2(e).

NOTE: There may be some exceptions to
this general definition of ‘‘customer.’’ For
example, the purchaser of distress merchan-
dise would not be considered a ‘‘customer’’
simply on the basis of such purchase. Simi-
larly, a retailer or purchasing solely from
other retailers, or making sporadic pur-
chases from the seller or one that does not
regularly sell the seller’s product, or that is
a type of retail outlet not usually selling
such products (e.g., a hardware store stock-
ing a few isolated food items) will not be
considered a ‘‘customer’’ of the seller unless
the seller has been put on notice that such
retailer is selling its product.

Example 1: A manufacturer sells to some
retailers directly and to others through
wholesalers. Retailer A purchases the manu-
facturer’s product from a wholesaler and re-
sells some of it to Retailer B. Retailer A is
a customer of the manufacturer. Retailer B
is not a customer unless the fact that it pur-
chases the manufacturer’s product is known
to the manufacturer.

Example 2: A manufacturer sells directly to
some independent retailers, to the head-
quarters of chains and of retailer-owned co-
operatives, and to wholesalers. The manufac-
turer offers promotional services or allow-
ances for promotional activity to be per-
formed at the retail level. With respect to
such services and allowances, the direct-buy-
ing independent retailers, the headquarters
of the chains and retailer-owned coopera-
tives, and the wholesaler’s independent re-
tailer customers are customers of the manu-
facturer. Individual retail outlets of the
chains and the members of the retailer-
owned cooperatives are not customers of the
manufacturer.

Example 3: A seller offers to pay whole-
salers to advertise the seller’s product in the
wholesalers’ order books or in the whole-
salers’ price lists directed to retailers pur-
chasing from the wholesalers. The whole-
salers and retailer-owned cooperative head-
quarters and headquarters of other bona-fide
buying groups are customers. Retailers are
not customers for purposes of this pro-
motion.

§ 240.5 Definition of competing cus-
tomers.

Competing customers are all businesses
that compete in the resale of the sell-
er’s products of like grade and quality
at the same functional level of dis-
tribution regardless of whether they
purchase directly from the seller or
through some intermediary.

Example 1: Manufacturer A, located in Wis-
consin and distributing shoes nationally,
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sells shoes to three competing retailers that
sell only in the Roanoke, Virginia area. Man-
ufacturer A has no other customers selling
in Roanoke or its vicinity. If Manufacturer A
offers its promotion to one Roanoke cus-
tomer, it should include all three, but it can
limit the promotion to them. The trade area
should be drawn to include retailers who
compete.

Example 2: A national seller has direct-buy-
ing retailing customers reselling exclusively
within the Baltimore area, and other cus-
tomers within the area purchasing through
wholesalers. The seller may lawfully engage
in a promotional campaign confined to the
Baltimore area, provided that it affords all
of its retailing customers within the area the
opportunity to participate, including those
that purchase through wholesalers.

Example 3: B manufactures and sells a
brand of laundry detergent for home use. In
one metropolitan area, B’s detergent is sold
by a grocery store and a discount depart-
ment store. If these stores compete with
each other, any allowance, service or facility
that B makes available to the grocery store
should also be made available on proportion-
ally equal terms to the discount department
store.

§ 240.6 Interstate commerce.
The term interstate commerce has not

been precisely defined in the statute.
In general, if there is any part of a
business which is not wholly within
one state (for example, sales or deliv-
eries of products, their subsequent dis-
tribution or purchase, or delivery of
supplies or raw materials), the business
may be subject to sections 2(d) and 2(e)
of the Act. (The commerce standard for
sections 2 (d) and (e) is at least as in-
clusive as the commerce standard for
section 2(a).) Sales or promotional of-
fers within the District of Columbia
and most United States possessions are
also covered by the Act.

§ 240.7 Services or facilities.
The terms services and facilities have

not been exactly defined by the statute
or in decisions. One requirement, how-
ever, is that the services or facilities be
used primarily to promote the resale of
the seller’s product by the customer.
Services or facilities that relate pri-
marily to the original sale are covered
by section 2(a). The following list pro-
vides some examples—the list is not ex-
haustive—of promotional services and
facilities covered by sections 2 (d) and
(e):

Cooperative advertising;
Handbills;
Demonstrators and demonstrations;
Catalogues;
Cabinets;
Displays;
Prizes or merchandise for conducting

promotional contests;
Special packaging, or package sizes.

§ 240.8 Need for a plan.
A seller who makes payments or fur-

nishes services that come under the
Act should do so according to a plan. If
there are many competing customers
to be considered or if the plan is com-
plex, the seller would be well advised to
put the plan in writing. What the plan
should include is describe in more de-
tail in the remainder of these Guides.
Briefly, the plan should make pay-
ments or services functionally avail-
able to all competing customers on
proportionally equal terms. (See § 240.9
of this part.) Alternative terms and
conditions should be made available to
customers who cannot, in a practical
sense, take advantage of some of the
plan’s offerings. The seller should in-
form competing customers of the plans
available to them, in time for them to
decide whether to participate. (See
§ 240.10 of this part.)

§ 240.9 Proportionally equal terms.
(a) Promotional services and allow-

ances should be made available to all
competing customers on proportionally
equal terms. No single way to do this is
prescribed by law. Any method that
treats competing customers on propor-
tionally equal terms may be used. Gen-
erally, this can be done most easily by
basing the payments made or the serv-
ices furnished on the dollar volume or
on the quantity of the product pur-
chased during a specified period. How-
ever, other methods that result in pro-
portionally equal allowances and serv-
ices being offered to all competing cus-
tomers are acceptable.

(b) When a seller offers more than
one type of service, or payments for
more than one type of service, all the
services or payments should be offered
on proportionally equal lterms. The
seller may do this by offering all the
payments or services at the same rate
per unit or amount purchased. Thus, a
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1 The discriminatory purchase of display or
shelf space, whether directly or by means of
so-called allowances, may violate the Act,
and may be considered an unfair method of
competition in violation of section 5 of the
Federal Trade Commission Act.

seller might offer promotional allow-
ances of up to 12 cents a case purchased
for expenditures on either newspaper
advertising or handbills.

Example 1: A seller may offer to pay a spec-
ified part (e.g., 50 percent) of the cost of local
advertising up to an amount equal to a speci-
fied percentage (e.g., 5 percent) of the dollar
volume of purchases during a specified pe-
riod of time.

Example 2: A seller may place in reserve for
each customer a specified amount of money
for each unit purchased, and use it to reim-
burse these customers for the cost of adver-
tising the seller’s product.

Example 3: A seller should not provide an
allowance or service on a basis that has rates
graduated with the amount of goods pur-
chased, as, for instance, 1 percent of the first
$1,000 purchased per month, 2 percent of the
second $1,000 per month, and 3 percent of all
over that.

Example 4: A seller should not identify or
feature one or a few customers in its own ad-
vertising without making the same service
available on proportionally equal terms to
customers competing with the identified cus-
tomer or customers.

Example 5: A seller who makes employees
available or arranges with a third party to
furnish personnel for purposes of performing
work for a customer should make the same
offer available on proportionally equal terms
to all other competing customers or offer
useable and suitable services or allowances
on proportionally equal terms to competing
customers for whom such services are not
useable and suitable. 1

Example 6: A seller should not offer to pay
a straight line rate for advertising if such
payment results in a discrimination between
competing customers; e.g., the offer of $1.00
per line for advertising in a newspaper that
charges competing customers different
amounts for the same advertising space. The
straight line rate is an acceptable method
for allocating advertising funds if the seller
offers small retailers that pay more than the
lowest newspaper rate an alternative that
enables them to obtain the same percentage
of their advertising cost as large retailers. If
the $1.00 per line allowance is based on 50
percent of the newspaper’s lowest contract
rate of $2.00 per line, the seller should offer
to pay 50 percent of the newspaper advertis-
ing cost of smaller retailers that establish,
by invoice or otherwise, that they paid more
than that contract rate.

Example 7: A seller offers each customer
promotional allowances at the rate of one
dollar for each unit of its product purchased
during a defined promotional period. If
Buyer A purchases 100 units, Buyer B 50
units, and Buyer C 25 units, the seller main-
tains proportional equality by allowing $100
to Buyer A, $50 to Buyer B, and $25 to Buyer
C, to be used for the Buyers’ expenditures on
promotion.

§ 240.10 Availability to all competing
customers.

(a) Functional availability:
(1) The seller should take reasonable

steps to ensure that services and facili-
ties are useable in a practical sense by
all competing customers. This may re-
quire offering alternative terms and
conditions under which customers can
participate. When a seller provides al-
ternatives in order to meet the avail-
ability requirement, it should take rea-
sonable steps to ensure that the alter-
natives are proportionally equal, and
the seller should inform competing
customers of the various alternative
plans.

(2) The seller should insure that pro-
motional plans or alternatives offered
to retailers do not bar any competing
retailers from participation, whether
they purchase directly from the seller
or through a wholesaler or other inter-
mediary.

(3) When a seller offers to competing
customers alternative services or al-
lowances that are proportionally equal
and at least one such offer is useable in
a practical sense by all competing cus-
tomers, and refrains from taking steps
to prevent customers from participat-
ing, it has satisfied its obligation to
make services and allowances ‘‘func-
tionally available’’ to all customers.
Therefore, the failure of any customer
to participate in the program does not
place the seller in violation of the Act.

Example 1: A manufacturer offers a plan for
cooperative advertising on radio, TV, or in
newspapers of general circulation. Because
the purchases of some of the manufacturer’s
customers are too small this offer is not use-
able in a practical sense by them. The manu-
facturer should offer them alternative(s) on
proportionally equal terms that are useable
in a practical sense by them.

Example 2: A seller furnishes demonstrators
to large department store customers. The
seller should provide alternatives useable in
a practical sense on proportionally equal
terms to those competing customers who
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cannot use demonstrators. The alternatives
may be services useable in a practical sense
that are furnished by the seller, or payments
by the seller to customers for their advertis-
ing or promotion of the seller’s product.

Example 3: A seller offers to pay 75 percent
of the cost of advertising in daily news-
papers, which are the regular advertising
media of the seller’s large or chain store cus-
tomers, but a lesser amount, such as only 50
percent of the cost, or even nothing at all,
for advertising in semi-weekly, weekly, or
other newspapers or media that may be used
by small retail customers. Such a plan dis-
criminates against particular customers or
classes of customers. To avoid that discrimi-
nation, the seller in offering to pay allow-
ances for newspaper advertising should offer
to pay the same percent of the cost of news-
paper advertising for all competing cus-
tomers in a newspaper of the customer’s
choice, or at least in those newspapers that
meet the requirements for second class mail
privileges. While a small customer may be
offered, as an alternative to advertising in
daily newspapers, allowances for other media
and services such as envelope stuffers, hand-
bills, window banners, and the like, the
small customer should have the choice to use
its promotional allowance for advertising
similar to that available to the larger cus-
tomers, if it can practicably do so.

Example 4: A seller offers short term dis-
plays of varying sizes, including some which
are useable by each of its competing cus-
tomers in a practical business sense. The
seller requires uniform, reasonable certifi-
cation of performance by each customer. Be-
cause they are reluctant to process the re-
quired paper work, some customers do not
participate. This fact does not place the sell-
er in violation of the functional availability
requirement and it is under no obligation to
provide additional alternatives.

(b) Notice of available services and
allowances: The seller has an obliga-
tion to take steps reasonably designed
to provide notice to competing cus-
tomers of the availability of pro-
motional services and allowances. Such
notification should include enough de-
tails of the offer in time to enable cus-
tomers to make an informed judgment
whether to participate. When some
competing customers do not purchase
directly from the seller, the seller
must take steps reasonably designed to
provide notice to such indirect cus-
tomers. Acceptable notification may
vary. The following is a non-exhaustive
list of acceptable methods of notifica-
tion:

(1) By providing direct notice to cus-
tomers;

(2) When a promotion consists of pro-
viding retailers with display materials,
by including the materials within the
product shipping container;

(3) By including brochures describing
the details of the offer in shipping con-
tainers;

(4) By providing information on ship-
ping containers or product packages of
the availability and essential features
of an offer, identifying a specific source
for further information;

(5) By placing at reasonable intervals
in trade publications of general and
widespread distribution announce-
ments of the availability and essential
features of promotional offers, identi-
fying a specific source for further in-
formation; and

(6) If the competing customers belong
to an identifiable group on a specific
mailing list, by providing relevant in-
formation of promotional offers to cus-
tomers on that list. For example, if a
product is sold lawfully only under
Government license (alcoholic bev-
erages, etc.), the seller may inform
only its customers holding licenses.

(c) A seller may contract with inter-
mediaries or other third parties to pro-
vide notice. See § 240.11.

Example 1: A seller has a plan for the retail
promotion of its product in Philadelphia.
Some of its retailing customers purchase di-
rectly and it offers the plan to them. Other
Philadelphia retailers purchase the seller’s
product through wholesalers. The seller may
use the wholesalers to reach the retailing
customers that buy through them, either by
having the wholesalers notify these retailers,
or by using the wholesalers’ customer lists
for direct notification by the seller.

Example 2: A seller that sells on a direct
basis to some retailers in an area, and to
other retailers in the area through
wholsesalers, has a plan for the promotion of
its product at the retail level. If the seller di-
rectly notifies competing direct purchasing
retailers, and competing retailers purchasing
through the wholesalers, the seller is not re-
quired to notify its wholesalers.

Example 3: A seller regularly promotes its
product at the retail level and during the
year has various special promotional offers.
The seller’s competing customers include
large direct-purchasing retailers and smaller
retailers that purchase through wholesalers.
The promotions offered can best be used by
the smaller retailers if the funds to which
they are entitled are pooled and used by the
wholesalers on their behalf (newspaper ad-
vertisements, for example). If retailers pur-
chasing through a wholesaler designate that
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wholesaler as their agent for receiving no-
tice of, collecting, and using promotional al-
lowances for them, the seller may assume
that notice of, and payment under, a pro-
motional plan to such wholesaler constitutes
notice and payment to the retailer. The sell-
er must have a reasonable basis for conclud-
ing that the retailers have designated the
wholesaler as their agent.

§ 240.11 Wholesaler or third party per-
formance of seller’s obligations.

A seller may contract with inter-
mediaries, such as wholesalers, dis-
tributors, or other third parties, to per-
form all or part of the seller’s obliga-
tions under sections 2(d) and (e). The
use of intermediaries does not relieve a
seller of its responsibility to comply
with the law. Therefore, in contracting
with an intermediary, a seller should
ensure that its obligations under the
law are in fact fulfilled.

§ 240.12 Checking customer’s use of
payments.

The seller should take reasonable
precautions to see that the services the
seller is paying for are furnished and
that the seller is not overpaying for
them. The customer should expend the
allowance solely for the purpose for
which it was given. If the seller knows
or should know that what the seller is
paying for or furnishing is not being
properly used by some customers, the
improper payments or services should
be discontinued.

§ 240.13 Customer’s and third party li-
ability.

(a) Customer’s liability: Sections 2
(d) and (e) apply to sellers and not to
customers. However, the Commission
may proceed under section 5 of the
Federal Trade Commission Act against
a customer who knows, or should
know, that it is receiving a discrimina-
tory price through services or allow-
ances not made available on propor-
tionally equal terms to its competitors
engaged in the resale of a seller’s prod-
uct. Liability for knowingly receiving
such a discrimination may result
whether the discrimination takes place
directly through payments or services,
or indirectly through deductions from
purchase invoices or other similar
means.

Example 1: A customer should not induce or
receive advertising allowances for special
promotion of the seller’s product in connec-
tion with the customer’s anniversary sale or
new store opening when the customer knows
or should know that such allowances, or
suitable alternatives, are not available on
proportionally equal terms to all other cus-
tomers competing with it in the distribution
of the seller’s product.

Example 2: Frequently the employees of
sellers or third parties, such as brokers, per-
form in-store services for their grocery re-
tailer customers, such as stocking of shelves,
building of displays and checking or rotating
inventory, etc. A customer operating a retail
grocery business should not induce or receive
such services when the customer knows or
should know that such services (or usable
and suitable alternative services) are not
available on proportionally equal terms to
all other customers competing with it in the
distribution of the seller’s product.

Example 3: Where a customer has entered
into a contract, understanding, or arrange-
ment for the purchase of advertising with a
newspaper or other advertising medium that
provides for a deferred rebate or other reduc-
tion in the price of the advertising, the cus-
tomer should advise any seller from whom
reimbursement for the advertising is claimed
that the claimed rate of reimbursement is
subject to a deferred rebate or other reduc-
tion in price. In the event that any rebate or
adjustment in the price is received, the cus-
tomer should refund to the seller the amount
of any excess payment or allowance.

Example 4: A customer should not induce or
receive an allowance in excess of that offered
in the seller’s advertising plan by billing the
seller at ‘‘vendor rates’’ or for any other
amount in excess of that authorized in the
seller’s promotional program.

(b) Third party liability: Third par-
ties, such as advertising media, may
violate section 5 of the Federal Trade
Commission Act through double or fic-
titious rates or billing. An advertising
medium, such as a newspaper, broad-
cast station, or printer of catalogues,
that publishes a rate schedule contain-
ing fictitious rates (or rates that are
not reasonably expected to be applica-
ble to a representative number of ad-
vertisers), may violate section 5 if the
customer uses such deceptive schedule
or invoice for a claim for an advertis-
ing allowance, payment or credit great-
er than that to which it would be enti-
tled under the seller’s promotional of-
fering. Similarly, an advertising me-
dium that furnishes a customer with
an invoice that does not reflect the
customer’s actual net advertising cost

VerDate 27<FEB>98 08:06 Mar 04, 1998 Jkt 179052 PO 00000 Frm 00164 Fmt 8010 Sfmt 8010 Y:\SGML\179052.TXT 179052-3



171

Federal Trade Commission § 241.1

may violate section 5 if the customer
uses the invoice to obtain larger pay-
ments than it is entitled to receive.

Example 1: A newspaper has a ‘‘national’’
rate and a lower ‘‘local’’ rate. A retailer
places an advertisement with the newspaper
at the local rate for a seller’s product for
which the retailer will seek reimbursement
under the seller’s cooperative advertising
plan. The newspaper should not send the re-
tailer two bills, one at the national rate and
another at the local rate actually charged.

Example 2: A newspaper has several pub-
lished rates. A large retailer has in the past
earned the lowest rate available. The news-
paper should not submit invoices to the re-
tailer showing a high rate by agreement be-
tween them unless the invoice discloses that
the retailer may receive a rebate and states
the amount (or approximate amount) of the
rebate, if known, and if not known, the
amount of rebate the retailer could reason-
ably anticipate.

Example 3: A radio station has a flat rate
for spot announcements, subject to volume
discounts. A retailer buys enough spots to
qualify for the discounts. The station should
not submit an invoice to the retailer that
does not show either the actual net cost or
the discount rate.

Example 4: An advertising agent buys a
large volume of newspaper advertising space
at a low, unpublished negotiated rate. Re-
tailers then buy the space from the agent at
a rate lower than they could buy this space
directly from the newspaper. The agent
should not furnish the retailers invoices
showing a rate higher than the retailers ac-
tually paid for the space.

§ 240.14 Meeting competition.
A seller charged with discrimination

in violation of sections 2 (d) and (e)
may defend its actions by showing that
particular payments were made or
services furnished in good faith to meet
equally high payments or equivalent
services offered or supplied by a com-
peting seller. This defense is available
with respect to payments or services
offered on an area-wide basis, to those
offered to new as well as old customers,
and regardless of whether the discrimi-
nation has been caused by a decrease or
an increase in the payments or services
offered. A seller must reasonably be-
lieve that its offers are necessary to
meet a competitor’s offer.

§ 240.15 Cost justification.
It is no defense to a charge of unlaw-

ful discrimination in the payment of an
allowance or the furnishing of a service

for a seller to show that such payment
or service could be justified through
savings in the cost of manufacture,
sale or delivery.

PART 241—GUIDES FOR THE DOG
AND CAT FOOD INDUSTRY

Sec.
241.1 Definitions.
241.2 Misuse of terms.
241.3 Misrepresentation in general.
241.4 Misrepresenting composition, form,

suitability, or quality in labeling.
241.5 Misrepresenting composition, form,

suitability, or quality in advertising.
241.6 Misrepresentation of color in advertis-

ing.
241.7 Misrepresentation of flavor in adver-

tising.
241.8 Diet and nutrient misrepresentation.
241.9 Misrepresentation of medicinal and
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AUTHORITY: 38 Stat. 717, as amended; 15
U.S.C. 41–58.

SOURCE: 34 FR 3619, Feb. 28, 1969, unless
otherwise noted.

§ 241.1 Definitions.
For the purpose of this part the fol-

lowing definitions shall apply:
(a) Industry product means a food for

dogs or cats and includes all types of
dry, semimoist, frozen, canned, and
other commercial foods manufactured
or marketed for consumption by do-
mesticated dogs or cats. The term also
includes special candy for such dogs
and cats but does not include animal
medicines or remedies.

(b) Industry member means a person,
firm, corporation, or organization en-
gaged in the importation, manufacture,
sale or distribution of an industry
product.

(c) Ingredients are the constituent
materials making up a food for dogs or
cats. Except as otherwise prescribed in
this part the names and definitions of
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